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LOCAL GOVERNMENT AND REGENERATION COMMITTEE 
 

11TH MEETING, 2012 (SESSION 4), WEDNESDAY, 9 MAY 2012 
 

SSI COVER NOTE 
 
SSI title and 
number: 
 

Firemen’s Pension Scheme Amendment (Scotland) Order 2012 
(SSI 2012/106)  
 

Type of Instrument: 
 

Negative Instrument 

40 day date: 
 

24 May 2012 

Local Government and 
Regeneration Committee 
deadline to consider SSI: 
 

 
14 May 2012 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 
 

 
Yes. Comments of the Subordinate Legislation 
Committee are attached at pages 2 to 4. 

Purpose of instrument:  

1. This Order amends the Firefighters’ Pension Scheme (set out in Schedule 2 to the 
Firemen’s Pension Scheme Order 1992) as it has effect in Scotland. 

2. The amendment is to provide a different rate for pension contributions payable by 
members of the Firefighters’ Pension Scheme which increase according to the amount of 
pensionable pay which the member receives. The contribution rates are specified in 
paragraph 3 of the Table in Part A1 of Schedule 8. The contribution rate which applies to a 
part-time regular firefighter is that which is specified as though that person had been a 
whole-time firefighter. Where there is a change in a firefighter’s pensionable pay, the 
contribution rate which applies from that date is that specified for the revised amount of 
pensionable pay. For the purposes of ascertaining the rate of contribution, the pensionable 
pay does not include any payments made for continual professional development although 
these payments are included in pensionable pay for the purposes of calculating the 
pension contribution to be paid. 

3. Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid.  All negative instruments are 
considered by the Subordinate Legislation Committee (on various technical grounds) and 
by the relevant lead committee (on policy grounds).  Under Rule 10.4, any member 
(whether or not a member of the lead committee) may, within the 40-day period, lodge a 
motion for consideration by the lead committee recommending annulment of the 
instrument.  If the motion is agreed to, the Parliamentary Bureau must then lodge a motion 
to annul the instrument for consideration by the Parliament.  If that is also agreed to, 
Scottish Ministers must revoke the instrument.  
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Comments from the Subordinate Legislation Committee on the Firemen’s Pension 
Scheme Amendment (Scotland) Order 2012 (SSI 2012/106)  
 

1. The Order makes amendments to the Firefighters’ Pension Scheme, as contained in the 
Firemen’s Pension Scheme Order 1992, as amended.  

2. The Order was laid at the same time as the Firefighters’ Pension Scheme (Scotland) 
Amendment Order 2012 (SSI 2012/107). The purpose of both Orders is to introduce 
amendments to reflect increases in member contribution rates to apply from 1 April 2012. 

3. The Order is subject to negative procedure and came into force on 1 April 2012. It was laid 
in Parliament on 30 March 2012, which breaches the “28-day rule” for negative procedure 
instruments.  

4. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out the 
rule that a Scottish statutory instrument which is subject to negative procedure must be laid 
before Parliament as soon as practicable after it is made, and in any event at least 28 days 
before the instrument comes into force.  

5. A failure to comply with section 28(2) does not render the instrument invalid, but the 
Scottish Government must explain to the Presiding Officer why the laying requirements have 
not been complied with.  

6. The Scottish Government’s letter to the Presiding Officer on this instrument sets out why it 
was appropriate not to comply with the 28 day rule. The letter is reproduced in Appendix 1.  

7. The reasons set out in the letter apply to both this Order and SSI 2012/107. In considering 
those reasons, the Committee sought further clarification from the Government. This 
correspondence is reproduced in Appendix 3. 

8. In short, the revised contribution rates for the pension schemes were communicated to the 
Scottish Government on 26 March 2012, as soon as an agreement was reached between the 
UK Government Department for Communities and Local Government and the firefighters’ 
trade unions, which occurred earlier on that day. The instrument was then expedited and laid 
before the Parliament on 30 March. The Committee considers that, with this clarification, the 
reasons provided for the failure to comply with the 28-day rule are acceptable. 

9. The Committee also sought clarification from the Scottish Government on what appeared 
to be two drafting errors—namely, that article 3(a) (and the explanatory note) mention the 
new Part A1 of Schedule 8 to the principal 1992 Order but article 4 inserts a new Part 1A on 
pension contributions; and that the text in article 1(3) should be the heading to article 2. 

10. In its response, the Scottish Government acknowledges the two drafting errors and 
proposes to rectify them by correction slip. It also contends that, despite the errors, the 
intended meaning in the instrument is clear. The Committee’s questions and the Scottish 
Government’s response are in Appendix 2. 

11. The Committee accepts the Scottish Government’s explanation and that it proposes 
to resolve these drafting errors by correction slip. 

12. The Committee therefore draws the instrument to the Parliament’s attention 
under reporting ground (j), as there has been a failure to lay the instrument at least 28 
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days before it comes into force as required by section 28(2) of the Interpretation and 
Legislative Reform (Scotland) Act 2010.  

13. In doing so, the Committee finds the explanation provided by the Scottish 
Government for this failure to be acceptable. The response to the Committee has 
clarified that the revised contribution rates for the Firefighters’ Schemes were 
communicated to the Scottish Government on 26 March 2012, as soon as they had 
been agreed between the UK Government Department for Communities and Local 
Government and the firefighters’ trade unions, which occurred earlier on that day. The 
instrument was then expedited and laid before the Parliament on 30 March. 

14. The Committee also draws the instrument to the Parliament’s attention on the 
general reporting ground, because it contains the following drafting errors. First, 
article 4 inserts a new Part 1A of Schedule 8 to the Firemen’s Pension Scheme Order 
1992 on pension contributions. It was intended to insert a new Part A1 (before Part 1), 
as stated in article 3(a) of the Order. Secondly, the text in article 1(3) should be the 
heading to article 2.  

15. The Committee notes that the Scottish Government has acknowledged these 
errors and proposes to resolve them by correction slip. 

 

Correspondence between the Subordinate Legislation Committee and the Scottish 
Government  

Breach of laying requirements: letter to Presiding Officer 

The above instruments were made on 29 March 2012 under respectively sections 26(1) and 
(5) of the Fire Services Act 1947 and sections 34 and 60 of the Fire and Rescue Services Act 
2004. They are being laid before the Scottish Parliament on 30 March 2012 and come into 
force on 1 April 2012. 

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 has not been 
complied with. In accordance with section 31(3) of that Act, this letter sets out why it is 
necessary to lay the instruments less than 28 days before they are brought into force. 

These instruments fix the pension contribution rates for firefighters in Scotland under two 
public sector schemes applicable to Scotland. These schemes are reserved under the 
Scotland Act 1998, although the making of subordinate legislation in relation to the schemes 
is executively devolved.  

On 28 October 2010 the UK Government set out is intent on delivering savings of £2.8bn per 
annum across the public sector pension schemes by 2014/15 by increasing employee 
contribution rates by an average of 3.25% of pay in three annual increments starting April 
2012. Despite Scottish Ministers principled opposition to increasing employee contributions 
at this time and in this way the UK Government has refused to change its policy and 
indicated that if similar increases were not introduced to the schemes in Scotland then the 
Scottish block grant and hence budget would be adjusted accordingly. 

Scottish Ministers sought suitable alternatives with key stakeholders but this has not been 
possible so reluctantly decided to apply the increases in the NHS, Teachers, Police and 
Firefighter schemes from 1 April 2012. In ensuring that affected Scottish pension scheme 
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members paid no more in increased contributions than their UK counterparts the rates 
applied by UK Government Departments are being introduced to the schemes in Scotland. 
Whilst the UK rates for the NHS, Teachers and Police schemes were confirmed to allow the 
subsequent statutory instruments for the Scottish schemes to be laid within the necessary 
Parliamentary time limits the revised rates for the firefighters’ schemes in England were only 
confirmed to the Scottish Government on 26 March by the Department of Communities and 
Local Government.  

These instruments have been made as soon as possible after the details of the contribution 
rates for England were communicated to the Scottish Government and in line with 
contribution increases to the other affected schemes must come into force on 1 April 2012. I 
should finally add that this is the first occasion that SPPA has had to lay late in respect of any 
of the five scheme it has legislative responsibility for and are making this request due to the 
unavoidable circumstances outlined above. 

On 11 April 2012, the Scottish Government was asked:  
 
(1) Would the Scottish Government agree there are drafting errors in respect that- 
  
(a) article 3(a) (and the explanatory note) introduce the new Part A1 of Schedule 8 to the 
principal 1992 Order, but article 4 inserts a new Part 1A on pension contributions. Is the 
Part 1A heading in article 4 the error, as the intention appears to be to insert the new Part 
A1 before Part 1, and what is the effect?  
  
(b) the text in article 1(3) should be the heading to article 2.  
  
(2) If the Scottish Government agrees these are errors, is it proposed to correct them by an 
amendment? 
 
 
The Scottish Government responded as follows:  
 
The Scottish Government accepts that the reference in article 3(a) to Part A1 is correct as 
is the reference in the Explanatory Note and that in article 4 Part A1 has been reversed to 
Part 1A. This is an obvious typing error and it is thought there is no room for dubiety about 
the legal meaning. Similarly the text in article 1(3) which is not a proposition is obviously the 
heading of article 3. The Scottish Government intends to use a correction slip to rectify 
these errors. The Scottish Government is also trying to ensure that further such errors do 
not occur. 
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LOCAL GOVERNMENT AND REGENERATION COMMITTEE 
 

11TH MEETING, 2012 (SESSION 4), WEDNESDAY, 9 MAY 2012 
 

SSI COVER NOTE 
 
SSI title and 
number: 
 

Firefighters’ Pension Scheme (Scotland) Amendment Order 2012 
(SSI 2012/107)  
 

Type of Instrument: 
 

Negative Instrument 

40 day date: 
 

24 May 2012 

Local Government and 
Regeneration Committee 
deadline to consider SSI: 
 

 
14 May 2012 

SSI drawn to Parliament’s 
attention by Sub Leg 
Committee: 
 

 
Yes. Comments of the Subordinate Legislation 
Committee are attached at pages 2 and 3. 

Purpose of instrument:  

1. This Order amends the New Firefighters’ Pension Scheme (Scotland) set out in 
Schedule 1 to the Firefighters’ Pension Scheme (Scotland) Order 2007.  

2. The amendment is to provide a different rate for pension contributions payable by 
firefighter members of the New Firefighters’ Pension Scheme which increase according to 
the amount of pensionable pay which the firefighter member receives. The contribution 
rate which applies to a firefighter member is specified in the second column of the Table in 
Annex A1 in relation to the amount of his pensionable pay. The contribution rate which 
applies to a part-time regular firefighter is that which is specified as though that person 
had been a whole-time firefighter. Where there is a change in a firefighter member’s 
pensionable pay, the contribution rate which applies from that date, is that specified for the 
revised amount of pensionable pay. For the purposes of ascertaining the rate of 
contribution, the pensionable pay does not include any payments made for continual 
professional development, although these payments are included in pensionable pay for 
the purposes of calculating the pension contribution to be paid. 

3. Negative instruments are instruments that are “subject to annulment” by resolution of 
the Parliament for a period of 40 days after they are laid.  All negative instruments are 
considered by the Subordinate Legislation Committee (on various technical grounds) and 
by the relevant lead committee (on policy grounds).  Under Rule 10.4, any member 
(whether or not a member of the lead committee) may, within the 40-day period, lodge a 
motion for consideration by the lead committee recommending annulment of the 
instrument.  If the motion is agreed to, the Parliamentary Bureau must then lodge a motion 
to annul the instrument for consideration by the Parliament.  If that is also agreed to, 
Scottish Ministers must revoke the instrument.  
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Comments from the Subordinate Legislation Committee on the Firefighters’ Pension 
Scheme (Scotland) Amendment Order 2012 (SSI 2012/107) 
 
1. The Order makes amendments to the New Firefighters’ Pension Scheme, as contained 
in the Firefighters’ Pension Scheme (Scotland) Order 2007. 
 
2. As noted above, the Order was laid at the same time as the Firemen’s Pension Scheme 
Amendment (Scotland) Order 2012 (SSI 2012/106). The purpose of both Orders is to 
introduce amendments to reflect increases in member contribution rates to apply from 1 April 
2012. 
 
3. The Order is subject to negative procedure and came into force on 1 April 2012. It was 
laid in Parliament on 30 March 2012, which breaches the “28-day rule” for negative procedure 
instruments.  
 
4. Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 sets out 
the rule that a Scottish statutory instrument which is subject to negative procedure must be 
laid before Parliament as soon as practicable after it is made, and in any event at least 28 
days before the instrument comes into force. 
 
5. A failure to comply with section 28(2) does not render the instrument invalid, but the 
Scottish Government must explain to the Presiding Officer why the laying requirements have 
not been complied with. 
 
6. The Scottish Government’s letter to the Presiding Officer on this instrument sets out 
why it was appropriate not to comply with the 28 day rule. The letter is reproduced in 
Appendix 1 
 
7. As noted above, the reasons set out in the letter apply to both this Order and SSI 
2012/106. In considering those reasons, the Committee sought further clarification from the 
Government. This correspondence is reproduced in Appendix 3. 
 
8. In short, the revised contribution rates for the pension schemes were communicated to 
the Scottish Government on 26 March 2012, as soon as an agreement was reached between 
the UK Government Department for Communities and Local Government and the firefighters’ 
trade unions, which occurred earlier on that day. The instrument was then expedited and laid 
before the Parliament on 30 March. The Committee considers that, with this clarification, the 
reasons provided for the failure to comply with the 28-day rule are acceptable. 
 
9. The Committee therefore draws the instrument to the Parliament’s attention 
under reporting ground (j), as there has been a failure to lay the instrument at least 28 
days before it comes into force as required by section 28(2) of the Interpretation and 
Legislative Reform (Scotland) Act 2010.  
 
10. In doing so, the Committee finds the explanation provided by the Scottish 
Government for this failure to be acceptable. The response to the Committee has 
clarified that the revised contribution rates for the Firefighters’ Schemes were 
communicated to the Scottish Government on 26 March 2012, as soon as they had 
been agreed between the UK Government Department for Communities and Local 
Government and the firefighters’ trade unions, which occurred earlier on that day. The 
instrument was then expedited and laid before the Parliament on 30 March.  
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Correspondence between the Subordinate Legislation Committee and the Scottish 
Government  

Breach of laying requirements: letter to Presiding Officer 

The above instruments were made on 29 March 2012 under respectively sections 26(1) and 
(5) of the Fire Services Act 1947 and sections 34 and 60 of the Fire and Rescue Services Act 
2004. They are being laid before the Scottish Parliament on 30 March 2012 and come into 
force on 1 April 2012. 

Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 has not been 
complied with. In accordance with section 31(3) of that Act, this letter sets out why it is 
necessary to lay the instruments less than 28 days before they are brought into force. 

These instruments fix the pension contribution rates for firefighters in Scotland under two 
public sector schemes applicable to Scotland. These schemes are reserved under the 
Scotland Act 1998, although the making of subordinate legislation in relation to the schemes 
is executively devolved.  

On 28 October 2010 the UK Government set out is intent on delivering savings of £2.8bn per 
annum across the public sector pension schemes by 2014/15 by increasing employee 
contribution rates by an average of 3.25% of pay in three annual increments starting April 
2012. Despite Scottish Ministers principled opposition to increasing employee contributions 
at this time and in this way the UK Government has refused to change its policy and 
indicated that if similar increases were not introduced to the schemes in Scotland then the 
Scottish block grant and hence budget would be adjusted accordingly. 

Scottish Ministers sought suitable alternatives with key stakeholders but this has not been 
possible so reluctantly decided to apply the increases in the NHS, Teachers, Police and 
Firefighter schemes from 1 April 2012. In ensuring that affected Scottish pension scheme 
members paid no more in increased contributions than their UK counterparts the rates 
applied by UK Government Departments are being introduced to the schemes in Scotland. 
Whilst the UK rates for the NHS, Teachers and Police schemes were confirmed to allow the 
subsequent statutory instruments for the Scottish schemes to be laid within the necessary 
Parliamentary time limits the revised rates for the firefighters’ schemes in England were only 
confirmed to the Scottish Government on 26 March by the Department of Communities and 
Local Government.  

These instruments have been made as soon as possible after the details of the contribution 
rates for England were communicated to the Scottish Government and in line with 
contribution increases to the other affected schemes must come into force on 1 April 2012. I 
should finally add that this is the first occasion that SPPA has had to lay late in respect of any 
of the five scheme it has legislative responsibility for and are making this request due to the 
unavoidable circumstances outlined above. 
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